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DISCUSSION: The nonimmigrant visa petition was denied by th

director who certified his decision to the Associate Commissioner
for Examinations for review. The director’s order will be withdrawn
and  the matter remanded to him for further action and
consideration. '

The petitioner is a trading and consulting firm which seéks to
employ the beneficiary as a management consultant for a pericd of
three years. The beneficiary is the petitioner’s sole employee and
sole owner. i
| |

The director determined that the petitioner’s incorporation is an

‘attempt by a sole proprietor to circumvent the immigration laws and

regulations of the United States which do not provide for the
filing of an H-1B petition by a sole proprietor in his own behalf.

‘The director argues that the petitioner/beneficiary should be

treated as a sole proprietor. The director found that the
beneficiary is not a bona fide United States employer because a
true employer-employee relationship does not exist.

! ]
In reply, counsel argues that a corporation with one employee may
file a petition for that employee. Counsel further argues that

-Matter of Tessel, Inc., 17 I&N Dec. 631 (Act. Assoc. Comm. 1981},

is the controlling precedent.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101(a) (15) (H) (i} (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184(i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher

degree in the specific specialty (or its equivalent) as a minimum

for entry into the occupation in the United States.

; \
8 C.F.R. 214.2(h) (4) (ii) defines "United States employer" ih'part
as a person , firm , corporation, contractor, or other assoclation,
or organization in the United States which has an employer-employee
relationship with respect to employees under this part, as
indicated by the fact that it may hire, pay, fire, supervise, or
otherwise control the work of any such employee. ‘ '

g |

Matter of Tessel, supra, found that a corporation is a separate
legal entity from its stockholders,; able to employ them and file a
petition on their behalf. Matter of Allan Gee, Inc., 17 I&N Dec.
296 (Act. Reg. Comm. 1979), found that in instances where a
petitioner corporation has been duly incorporated under the laws of
a State, it is a separate legal entity existing independently of
its stockholder. Therefore, that sole stockholder may be the
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'beneficiary' of a petition filed by the corporaticn to accord

preference classification.

Matter of Aphrodite Investments Limited, 17 I&N Dec. 530 |(Comm.
1380), stated unequivocally at page 531: ' :

In Matter of M-, 8 I&N Dec. 24 (BIA 1958; A.G. 1958),
precedent was established which held that the sole
stockholder of a corporation was able to be employed by
that corporation as the corporation has a separate legal
entity from its owners or even its sole owner. While that
case concerned a visa petition for preference
classification, I find conclusions are equally valid in
other areas of concern where an employer/employee
relationship needs to be examined by the Service.

 See also Matter of Silver Dragon Chinese'Restaurant, 19 I&ﬁ Dec.

401 (Comm. 1986).
% .
\

The director argues that this matter is distinguished from the
decisions cited above because this matter deals with an H-1B
petition and the decisions cited deal with preference or L-1
petitions. Nevertheless, the decisions cited have | wide
applicability. In addition, the representations of the director are
insufficient - to provide a rationale for the overturning or
disregarding of established precedent. Accordingly, it is concluded
that a bona fide employer-employee relationship does exist and that
the petitioner qualifies as a United States employer.

The director has not_determined if the proffered position is a

- specialty occupation or if the beneficiary qualifies to perform

services in a specialty occupation. Accordingly, the matter will be
remanded to him in order for him to make such determination. The
director may request any evidence he deems warranted. Counsel may
also submit additional documentation within a reasonable period to
be determined by the director. Upon receipt of all evidence and
representations, the director will enter a new decision.

ORDER: The decision of the director is withdrawn. The matter is
remanded to him for further action and consideration -
consistent with the above discussion and entry of 'a new
decision which, if adverse to the petitioner, is |to be
certified to the Commissioner for review.




